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 1.  TIME:  9:00   CASE#: MSC16-01918 
CASE NAME: RILEY VS. GRANITE ROCK 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY GRANITE ROCK COMPANY, WESTERN SURETY COMPANY 
* TENTATIVE RULING: * 
 
Continued on Court’s own motion to September 3, 2020 at 9:00 AM. 

  

 2.  TIME:  9:00   CASE#: MSC17-01023 
CASE NAME: BLACKWOOD VS. JOHN MUIR 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-01048 
CASE NAME: ARCH GATE VS. BROWN 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY JOHNNY BROWN 
* TENTATIVE RULING: * 
 
Vacated.  Notice of conditional settlement filed on July 20, 2020. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-01484 
CASE NAME: WATSON VS. MANTLE 
HEARING ON MOTION TO COMPEL NON-PARTY DODGE & COX 
FILED BY JEANNE MANTLE, et al. 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-00828 
CASE NAME: PEREZ VS. GIFT CARD BUYERS 
HEARING ON MOTION TO ALLOW STATE FARM TO INTERVENE 
FILED BY GIFT CARD BUYERS, INC. 
* TENTATIVE RULING: * 
 
Granted. No opposition. 
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 6.  TIME:  9:00   CASE#: MSC19-00888 
CASE NAME: CASTILLO VS. HANLEES HILLTOP 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY RAMIRO CASTILLO 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 7.  TIME:  9:00   CASE#: MSC19-01468 
CASE NAME: O'CONNELL VS. CONTRA COSTA COUNTY 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY CONTRA COSTA COUNTY, et al. 
* TENTATIVE RULING: * 
 

Defendants’ demurrer to plaintiffs’ Second Amended Complaint (“SAC”) is overruled.  
The County shall serve and file its Answer to the SAC on or before August 20, 2020. 

 
Background 
 
Plaintiffs, Daniel O’Connell and Justin Nicholson (the latter through his guardian ad litem 

Brian Dell), are now on their third version of this complaint, trying to allege facts to show they did 
not discover their cause of action for the wrongful death of Sarah Dell O’Connell, their wife and 
mother, respectively, until August 27, 2018, rather than earlier, on March 3, 2018, when Sarah’s 
mother, Michelle Dell, hired attorney Thornton Davidson to investigate the circumstances of 
Sarah’s death.  If they discovered their cause of action on the later date, their February 27, 2019 
government claim was timely, and they may proceed with their case.  If not, the County’s 
demurrer must be sustained, without leave to amend. 

 
The court grants the County’s unopposed Request for Judicial Notice filed 4/8/20.  It 

takes judicial notice of the existence and contents of the attached documents. 
 

 To review the facts, giving them a liberal construction with a view toward substantial 
justice (Stevens v. Superior Court (1999) 75 Cal.App.4th 594, 601), Sarah was a 34-year old 
woman who was in good health until January 2018, when she experienced chronic nausea and 
lost considerable weight for a month.  (SAC, ¶ 12.)  Then, on February 7, 2018, she fainted at 
home, vomited in the ambulance on the way to the hospital, and, in the emergency room, was 
discovered to have low potassium levels and an abnormal electrocardiogram.  (¶ 13, 14.)  
Critically, while Dr. Buck said he would like to admit her to the hospital for observation overnight, 
he never told her or the family members present with her in the emergency room – her husband, 
Daniel, or her mother, Michelle Dell – that she had a cardiac condition and was at risk for 
sudden death or that she should follow up for a cardiac evaluation.  (¶ 16, 17, 18, 19, 22.)   
 
 Two days later, on February 9, 2018, she suffered cardiac arrest and was declared brain 
dead on February 15, 2018.  (¶ 20.)  The SAC alleges that Dr. Buck and his employer, 
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defendant Contra Costa County (operator of the Contra Costa Regional Medical Center), should 
have continued to monitor Sarah’s cardiac status, and performed a more thorough cardiac work-
up.  The decision to send her home without further evaluation and the failure to advise her that 
she was at risk for sudden death caused her to die.  (¶ 21.) 
 
 Again, giving the complaint a liberal construction, neither Daniel, who was present at the 
hospital, nor 11 year-old Justin’s current guardian and Sarah’s brother, Brian Dell, who was not, 
immediately suspected malpractice because they did not know before August 27, 2018 that 
Sarah, who suffered a heart attack on February 9, had been evaluated two days earlier by 
defendants for a heart condition.  (See ¶ 18, 19, 22.) 
 
 Michelle had no legal authority to obtain Sarah’s medical records, so she asked Daniel to 
sign an authorization in March 2018, but did not tell him she had met with an attorney.  (¶ 27, 
28.)  On August 27, 2018, after all the medical records arrived and were reviewed by a medical 
consultant, Michelle learned that Sarah had presented with a heart condition on February 7, 
2018, which should have resulted in further evaluation and a hospital admission.  She then 
asked the attorney to meet with Daniel and Brian and explain the nature of the legal claims, and 
Daniel and Brian retained him on September 1, 2018.  (¶ 31.) 
 
 Discussion 
 

The remaining defects as described in the court’s ruling on the last demurrer were that 
while the First Amended Complaint (“FAC”) alleged it was only Sarah who had sufficient 
suspicion to trigger accrual of the cause of action before August 27, 2018, and she was neither 
a proper wrongful death plaintiff nor the agent of plaintiffs, who were, the FAC still failed to 
allege when Daniel and Justin discovered their cause of action and why they did not discover it 
sooner.  The ruling stated: 
 

[Daniel and Justin] need to specifically allege when each of them 
first suspected wrongdoing, why they did not suspect it earlier, 
and, as to Justin, who his various guardians were between 
Sarah’s death and August 27, 2018, and when and how those 
persons came to occupy that role. 
 
Further, the FAC fails to explain what Daniel thought when 
Michelle asked him to sign a medical authorization [in March 2018] 
and why he did not suspect wrongdoing then.  
 

 The SAC has remedied these defects.  First, as to Justin, who is not Daniel’s son, it 
alleges that Sarah’s brother Brian Dell was appointed his guardian on March 21, 2018, shortly 
after Sarah died and before Daniel admits having any suspicion of wrongdoing.  Further Brian 
was not in the hospital when Sarah died, and Sarah did not ask him to sign a medical 
authorization or tell him about her meeting with the attorney in March 2018.  Justin is charged 
only with the knowledge and suspicion of his guardian, Brian.  He had no reason to suspect 
malpractice before August 27, 2018.  (See Knowles v. Superior Court (2004) 118 Cal.App.4th 
1290, 1301-1302  (wrongful death claim permitted to proceed as to mentally disabled heir who 
did not even know his father had died, although not as to three other heirs, who suspected 
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malpractice shortly after the father’s death).   
 
 As for Daniel, the SAC essentially gives two reasons why he did not suspect malpractice 
before August 27, 2018:  (1) while he was in the hospital on February 7 and knew about Sarah’s 
heart attack on February 9, Daniel did not know the two were connected because he was not 
told on February 7 that Sarah had a heart condition rather than merely a stomach problem and 
low potassium; and (2) all that Michelle told him when she asked him to sign the medical 
authorization was that she wanted the records; she said nothing about meeting with an attorney 
or investigating Sarah’s death.  (¶ 19, 22, 28.)  Thus, the court rejects the County’s argument 
that Daniel’s denial of suspicion is only conclusory.  (See Reply Brief at 4:13-14.)  
 
 On a demurrer, the court must accept these allegations as true, no matter how unlikely.  
(Del E. Webb v. Structural Materials Co. (1981) 123 Cal.Appl.3d 593, 604.)  This includes the 
allegation that Michelle told Daniel nothing about why she wanted him to sign a medical 
authorization in March 2018 and he suspected nothing then.  Whether that allegation is true is 
for summary judgment or trial.   
 
 The County argues that this case is analogous to Mangini v. Aerojet-General Corp. 
(1991) 230 Cal.App.3d 1125, 1152-153, where the court held the facts were sufficient to put the 
plaintiff on notice of wrongdoing.  There, the plaintiff knew defendant had a history of potentially 
hazardous activity on plaintiff’s land; (2) the Justice Department had investigated; and (3) the 
defendant had asked for permission to inspect the plaintiff’s property.   
 
 The court disagrees.  The two cases would be analogous if (1) Daniel knew  
Dr. Buck had a history of not properly treating cardiac patients; (2) the Medical Board had 
investigated; and (2) Dr. Buck had asked Daniel for permission to conduct an autopsy on Sarah. 
None of these facts is true here.   
 
 Next, the County argues that the knowledge and suspicion of Michelle and her attorney 
are attributable to plaintiffs.  The court disagrees.  The SAC does not allege that Michelle was 
plaintiffs’ agent, and her attorney was not their attorney until after August 27, 2018, when they 
hired him.  They cannot be charged with his knowledge before then. 
 

The County argues that Michelle filed her own action earlier and that this should have 
resulted in notice to plaintiffs because a wrongful death plaintiff is supposed to notify all other 
wrongful death heirs of the action and add them either as plaintiffs or as nominal defendants.   

 
Here, it appears that Michelle filed that action on January 1, 2019.  That does not prove 

Michelle told Daniel or Brian anything about any suspicions of malpractice before August 27, 
2018.  The County cites no authority that Michelle’s suspicions before then as the mere 
grandmother of Justin or the mother-in-law of Daniel can be attributed to them unless she told 
Justin and Daniel about those suspicions.   
 
 Finally, the County argues that this case is similar to Bellah v. Greenson (1978) 81 
Cal.App.3d 614.  There, the parents of a psychiatric patient sued for wrongful death.  The court 
held that the statute of limitations was not tolled by the defendant’s failure to disclose his opinion 
that the deceased was suicidal, and therefore the statute of limitations barred plaintiffs' action.  
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However, the parents there were aware their child had made a previous suicidal gesture and the 
psychiatrist was treating the child at the time of that gesture and afterwards.  Here, plaintiffs did 
not know that Sarah had a cardiac condition or that Dr. Buck was treating her for one.  The SAC 
discloses only that Dr. Buck was treating her for having fainted, with his suggested causes for 
that being low potassium or a gastric problem.  (SAC, ¶ 18, 22.)  The County argues, “The fact 
that the decedent was discharged with a heart condition was known to plaintiffs.”  However, the 
SAC does not allege this.  (See ¶ 22.)   
 

  

 8.  TIME:  9:00   CASE#: MSC19-01468 
CASE NAME: O'CONNELL VS. CONTRA COSTA COUNTY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-02023 
CASE NAME: MEIER VS. POWER 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DALE J. POWER, DANIELLE POWER 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer to Plaintiff Carol Meier’s first amended complaint (“FAC”) filed by 
defendants. For the reasons set forth in this tentative ruling, the demurrer is sustained, without 
leave to amend, unless Plaintiff contests the tentative ruling under the applicable procedures of 
this Court, appears telephonically at the hearing, and presents specific facts which Plaintiff 
contends she could truthfully allege, if she were given leave to amend her FAC, to demonstrate 
her claim is not barred by the statute of limitations and is otherwise legally viable. 

Facts Alleged 

Plaintiff Meier alleges she was the owner of real property commonly known as Lot 9, Mallard 
Dr., Point Richmond, California (the "Property"). (FAC ¶¶ 2, 7.) The Property was encumbered 
by a deed of trust in favor of Washington Mutual Bank, F.A. recorded in 2008. (FAC ¶ 8 and 
Exh. B.) In 2010, the Property was divided into two lots, and Plaintiff alleges the lots were given 
new assessor's parcel numbers ("APNs"). (FAC ¶¶ 2, 9, 13.) J.P. Morgan Chase Bank, National 
Association ("Chase") succeeded to the interests of Washington Mutual Bank in the note and 
deed of trust secured by the Property. (FAC ¶¶ 11, 12 and Exh. D.) 

In March 2011, Chase recorded a notice of trustee's sale under the deed of trust against the 
Property. (FAC ¶ 14 and Exh. G.) The trustee's sale was conducted on February 14, 2012, and 
the Trustee's Deed Upon Sale conveying the Property to Chase as the highest bidder was 
recorded on February 22, 2012. (FAC ¶¶ 15 and Exh. H.) 
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Chase subsequently transferred the Property to third party buyers ("Chase buyers") by grant 
deed recorded on July 27, 2012. (FAC ¶ 16 and Exh. I.) On July 21, 2014, the Property was 
transferred by grant deed from the Chase buyers to the Defendants, Dale J. Power and Danielle 
deRoo Power, Trustees of the Power Living Trust, dated April 11-1992. (FAC ¶ 21 and Exh. N.) 

Standard for Ruling on A Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the FAC, but not legal conclusions or contentions. (City of Dinuba v. County of Tulare (2007) 41 
Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App. 4th 116, 123.) The Court 
gives the FAC “a reasonable interpretation, reading it as a whole and its parts in their context. 
[Citation.].” (Id. at 123 [quoting Blank v. Kirwan (1985) 39 Cal.3d 311, 318].) The Court “must 
also consider judicially noticed matters.” (Schifando v. City of Los Angeles (2003) 31 Cal. 4th 
1074, 1081.)  

The courts . . . will not close their eyes to situations where a 
complaint contains allegations of fact inconsistent with attached 
documents, or allegations contrary to facts which are judicially 
noticed. [Citations omitted.]  Thus, a pleading valid on its face may 
nevertheless be subject to demurrer when matters judicially 
noticed by the court render the complaint meritless. 

(Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604.) Factual 
allegations that contradict facts subject to judicial notice are not accepted as true on a demurrer. 
(Cansino v. Bank of America (2014) 224 Cal.App.4th 1462, 1474; Kalnoki v. First American 
Trustee Servicing Solutions, LLC (2017) 8 Cal.App.5th 23, 38-39.) 

Preliminary Procedural Issues 

Defendants have requested the Court take judicial notice of various recorded documents and 
pleadings filed in the United States Bankruptcy Court for the Northern District of California in 
connection with a Chapter 13 bankruptcy petition filed by Plaintiff. Plaintiff has not opposed the 
request. The Court grants Defendants'  request for judicial notice of the recorded documents, 
including Exhibits 2 and 3 to the McGraw Declaration, under Evidence Code §§ 452 and 453. 
Though judicial records of another court can be the subject of judicial notice, the Court does not 
find the bankruptcy records (RJN Exhs. 5, 6, and 7) to be relevant. 

Plaintiff filed an opposition to the demurrer and declaration by her counsel challenging the 
sufficiency of the meet and confer process that occurred prior to Defendants' filing of the 
demurrer. Other than repeating the allegations of paragraph 25 of the FAC, the opposition 
makes no substantive response to any of the legal arguments raised by Defendants and offers 
no facts that Plaintiff could allege to support her cause of action if given leave to amend. 
Defendants correctly point out in their Reply that a deficiency in the meet and confer process is 
not a basis to overrule a demurrer, even if the Court found Defendants’ meet and confer efforts 
were insufficient. (CCP § 430.41(a)(4).)  

Analysis 

Defendants have demurred to the FAC on the ground that it fails to state a cause of action upon 
which relief can be granted under Code of Civil Procedure § 430.10(e).  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   08/06/20 

 
 

- 7 - 

Plaintiff Meier alleges a single cause of action for quiet title, claiming that she remains the owner 
of the Property because the notice of default (Def. RJN Exh. 3), the notice of trustee's sale and 
Trustee's Deed Upon Sale identified the APN of the Property by the former APN number of the 
Property prior to the lot split rather than the two new APNs given to the Property when the lot 
split was approved. (FAC ¶¶ 24-26.) She also alleges the legal description in the notice of 
trustee's sale and Trustee's Deed Upon Sale is incorrect and refers to the old legal description. 
(FAC ¶ 25, p. 5, l. 9.)  Her quiet title claim rests on her allegations that the foreclosure sale and 
transfer of the Property to Chase, and the subsequent purchasers, should be set aside based 
on the violation of Civil Code § 2924f subd. (b) because the notice of default and notice of 
trustee's sale did not comply with that statute. (FAC ¶ 24-26.)  

"The elements of a cause of action to set aside a foreclosure sale are (1) the trustee or 
mortgagee caused an illegal, fraudulent, or willfully oppressive sale of real property pursuant to 
a power of sale in a mortgage or deed of trust; (2) the party attacking the sale suffered prejudice 
or harm; and (3) the trustor or mortgagor tenders the amount of the secured indebtedness or 
was excused from tendering." (West v. J.P. Morgan Chase Bank, N.A. (2013) 214 Cal.App.4th 
780, 800 [relying on Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 104].)  

Statute of Limitations 

Statutes of limitations begin to run when a cause of action "accrues," and a cause of action 
accrues when the cause of action " 'is complete with all of its elements.' [Citations omitted.]" 
(Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 806.) (See also Aryeh v. Canon 
Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1191 [statute of limitations runs from the 
occurrence of the "last element" necessary to the cause of action]; Engstrom v. Kallins (1996) 
49 Cal.App.4th 773. 783 [cause of action accrues when the wrongful act occurs and liability 
arises under substantive law].)  Statutes of limitations apply to quiet title actions even if the 
plaintiff alleges the instrument or the deed is void. (Robertson v. Superior Court (2001) 90 
Cal.App.4th 1319, 1326-1329; Walters v. Boosinger (2016) 2 Cal.App.5th 421, 433 ["As the 
Robertson court noted, Moss and its progeny, 'make clear,' that 'statutes of limitations apply 
whether the document under challenge is asserted to be 'void' or ‘voidable.' (Citation and 
internal quotations omitted.)"].) 
 
The statute of limitations applicable to an action to set aside a foreclosure is governed by the 
gravamen of the claim. (Hatch v. Collins (1990) 225 Cal.App.3d 1104, 1110.) Courts have 
applied various statutes of limitations to quiet title actions involving a challenge to the validity of 
a foreclosure sale, including the three-year statute of limitations under Code of Civil Procedure § 
338(a) (liability created by statute) or 338 (d) (action for fraud or mistake), the four-year "catch-
all" statute of limitations of Code of Civil Procedure § 343 (action for cancellation of an 
instrument), and the five-year statutes of limitations of Code of Civil Procedure §§ 318 and 319 
(action for adverse possession or title to real property). (Salazar v. Thomas (2015) 236 
Cal.App.4th 467, 476-477, fn. 7-9; Engstrom v. Kallins, supra, 49 Cal.App.4th 773. 781-782 
[applying three-year statute under CCP § 338(a), holding cause of action did not accrue until the 
foreclosing creditor enforced its security interest by commencing its foreclosure].)  

Plaintiff alleges either mistake, because of the alleged error in the use of the former APN, or 
violation of the foreclosure statute, Civil Code § 2924f subd. (b), or a claim for cancellation of an 
instrument. The latest of the wrongful acts which comprising the elements of Plaintiff's cause of 
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action occurred when the Trustee's Deed Upon Sale was recorded on February 22, 2012, which 
completed the foreclosure sale process and transferred title to the Property to Chase based on 
the sale.  
 
The complaint initiating this action was filed on October 1, 2019. Whether the three-year statute 
or four-year statute of limitations applies, or even a five-year statute, Plaintiff filed this action 
more than seven and a half years after that last wrongful act when her cause of action accrued. 
The action is barred by the statute of limitations. The demurrer based on the statute of 
limitations is therefore sustained.  
 
The FAC Does Not State A Cause of Action to Set Aside the Foreclosure Sale 

Plaintiff contends use of the former APN rather than the updated APNs assigned to the Property 
after the lot split rendered the notice of trustee's sale and Trustee's Deed Upon Sale defective. 
She also contends that the legal description in the notice of trustee's sale and Trustee's Deed 
Upon Sale are inaccurate apparently because those documents identify both the former legal 
description which was in the deed of trust upon which Chase foreclosed and was the correct 
legal description for the Property when the deed of trust was granted, and the new legal 
description for the Property after the lot split. (See FAC ¶ 2 and Exhs. B (legal description), G, 
and H; McGraw Decl. Exh. 2; Def. RJN Exhs. 4 and 8.)  

"A [foreclosure] sale is not rendered void merely because of minor or technical defects." (Ram v. 
OneWest Bank FSB (2015) 234 Cal.App.4th 1, 11 [sale rendered void only when the defects are 
"substantial"].) Plaintiff's allegation that the sale was "void" is a legal conclusion which the Court 
does not accept as true in ruling on a demurrer. (City of Dinuba v. County of Tulare, supra, 41 
Cal. 4th at 865.) 

A nonjudicial foreclosure sale is presumed to have been conducted regularly and fairly; one 
attacking the sale must overcome this common law presumption by pleading and proving an 
improper procedure and the resulting prejudice." (Knapp v. Doherty, supra, 123 Cal.App.4th 
at 86, fn. 4 [emphasis added].) The party seeking to set aside the sale can only rebut the 
presumption "by substantial evidence of prejudicial procedural irregularity." (Melendrez v. D&I 
Investment, Inc. (2005) 127 Cal.App.4th 1236, 1258.)  

The use of the former APN related to the Property appears at best to be a nonmaterial error 
which does not justify setting aside a foreclosure sale. (Knapp v. Doherty (2004) 123 
Cal.App.4th 76, 88-89 [non-material defect in foreclosure process, in that case premature 
service of the notice of trustee's sale in violation of the statutory time period, does not warrant 
setting sale aside].) (See also Citrus El Dorado, LLC v. Chicago Title Co. (2019) 32 Cal.App.5th 
943, 952 [where plaintiff pleaded "facts demonstrating at most 'mere technical violations of the 
foreclosure process' " the facts did not give rise to a tort claim against the foreclosure trustee, 
and finding trial court properly sustained demurrer without leave to amend].) Plaintiff has 
therefore not alleged facts sufficient to meet the first element of a cause of action to set aside a 
foreclosure sale under West v. J.P. Morgan Chase Bank, N.A., supra, 214 Cal.App.4th at 800, 
and Lona v. Citibank, N.A., supra, 202 Cal.App.4th at 104.  

Further, Plaintiff has not alleged any facts showing she was prejudiced by the defects in the 
notices and Trustee's Deed Upon Sale, as required to meet the second element of a cause of 
action to set aside the foreclosure sale under West v. J.P. Morgan Chase Bank, N.A., supra, 
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214 Cal.App.4th at 800, and Lona v. Citibank, N.A., supra, 202 Cal.App.4th at 104. (See also 
Kalnoki v. First American Trustee Servicing Solutions, LLC, supra, 8 Cal.App.5th at 48 
[prejudice is not presumed based on irregularities in the process].)  

The prejudice Plaintiff must plead is that the irregularity or defect in the foreclosure procedure 
impaired her " 'ability to protect [her] interest in the property.' " Citrus El Dorado, LLC v. Chicago 
Title Co., supra, 32 Cal.App.5th at 951 [quoting Ram v. OneWest Bank FSB (2015) 234 
Cal.App.4th 1, 11].) (See also Knapp v. Doherty, supra, 123 Cal.App.4th at 89 [no prejudice 
from premature service of sale notice to justify invalidating the sale].) Prejudice can also be 
shown if the defect "influence[d] bidders unfavorably." (Crist v. House & Osmonson, Inc. (1936) 
7 Cal.2d 556, 559 [in which the Court held an incorrect description of the property to be sold at 
foreclosure which included a strip of vacant land previously released from the deed of trust was 
not prejudicial and did not warrant setting aside the foreclosure].) 

Plaintiff has not alleged how the errors she claims existed in the foreclosure notices prejudiced 
her ability to protect her interest in the Property. The FAC fails to state a cause of action to set 
aside the foreclosure sale, and the demurrer is also sustained on that ground.  

Other Deficiencies Raised by Defendants 

Based on the Court's ruling, the Court does not need to address the remaining contentions 
raised by Defendants in support of their demurrer. 

 

  

10.  TIME:  9:00   CASE#: MSC19-02634 
CASE NAME: LIU VS. HUTCHINSON MOTORS INC. 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY HUTCHINSON MOTORS INC., et al. 
* TENTATIVE RULING: * 
 
 
 Defendants’ motion to compel arbitration is granted.  With the exception of a motion to 

appoint an arbitrator, should that prove necessary, this action is stayed pending the outcome of 

the arbitration. 

 The parties shall meet and confer in a good faith attempt to agree upon an arbitrator 

other than the American Arbitration Association, which is unacceptable to plaintiff, or JAMS, 

which is unacceptable to defendants.  The Court suggests Hon. Richard Flier (Ret.), as a 

possible arbitrator. 

 If the parties are unable to agree, either side may bring a motion to appoint an arbitrator.  

(See, Code Civ. Proc., § 1281.6.)  In that event, however, the Court will closely scrutinize the 

meet and confer process, and may impose monetary sanctions if it finds that one side or the 

other has acted in bad faith.  Given the wealth of ADR providers in California, the Court sees no 

reason why reasonable counsel could not find a provider that is mutually acceptable. 

 The Court does not contemplate forcing plaintiff to arbitrate before the American 
Arbitration Association.  Accordingly, plaintiff’s declarations concerning AAA’s purportedly 
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nefarious conduct are moot, and defendants’ objections to selected portions of that evidence 
are also moot. 

 

  

11.  TIME:  9:00   CASE#: MSC19-02634 
CASE NAME: LIU VS. HUTCHINSON MOTORS INC. 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 
Vacated, in light of the Court’s ruling on the motion to compel arbitration.  
 

  

12.  TIME:  9:00   CASE#: MSC19-02703 
CASE NAME: WU VS. WEST CONTRA COSTA U.S.D. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

13.  TIME:  9:00   CASE#: MSC19-02703 
CASE NAME: WU VS. WEST CONTRA COSTA U.S.D. 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY WEST CONTRA COSTA UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Defendant’s demurrer for uncertainty is overruled.   
 
Defendant states the only reason the complaint is fatally uncertain is that it contains a reference 
to two inapplicable Government Code sections.  (See Opening Brief at 2:3-5; 3:3-6; and 
Opening Brief on the Motion to Strike at 3:9-11.)  That problem has been dealt with in the court’s 
ruling on defendant’s accompanying Motion to Strike.  
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14.  TIME:  9:00   CASE#: MSC19-02703 
CASE NAME: WU VS. WEST CONTRA COSTA USD 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY WEST CONTRA COSTA UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
 Defendant’s Motion to Strike is granted.  The references to “815.6” and to “835” in 
paragraph 12, on page, line 5, of the Complaint shall be stricken.  While the court is doubtful 
plaintiff can amend to state a claim based on these statutes or should try, it grants leave to 
amend, because this is the first ruling on the adequacy of plaintiff’s complaint.  If plaintiff elects 
to amend, she shall state her direct entity liability theory (section 815.6) and vicarious entity 
liability theory (section 815.2) in separate counts.  Any amended complaint shall be filed and 
served on or before August 20, 2020. 
 

The complaint alleges that plaintiff Wu was bullied and harassed while a student at 
Hercules Middle School.  The harassment culminated in an incident on March 13, 2019, when a 
fellow student threw a metal water bottle at her, hitting her in the head and causing her to suffer 
a concussion. 
 
 The complaint fails to state a claim based on Government Code section 835 because it 
fails to allege some physical characteristic of public property that combined with the conduct of 
plaintiff’s fellow student or that of school administrators or teachers to cause her injury.  (See 
Brenner v. City of El Cajon (2003) 113 Cal.App.4th 434, 439-441; see also Zelig v. County of Los 
Angeles (2002) 27 Cal.4th 1112, 1137, 1139  (“In the present case, the risk of injury was not 
increased or intensified by the condition of the property, and the necessary causal connection 
between the condition of the property and Harry's crime was not present”; “plaintiffs are unable 
to point to any defective aspect of the purely physical condition of the property.”);(Rodriguez v. 
Inglewood Unified School Dist. (1986) 186 Cal.App.3d 707, 719-720.)  The reference to section 
835 is stricken because it qualifies as irrelevant and improper under CCP § 436. 
 
 The complaint also fails to state a claim based on Government Code section 815.6. That 
section states the sole basis on which a public entity is directly liable for its own conduct, as 
opposed to vicariously liable for the conduct of public employees under section 815.2 (a).  
Section 815.6 states, “Where a public entity is under a mandatory duty imposed by an 
enactment that is designed to protect against the risk of a particular kind of injury, the public 
entity is liable for an injury of that kind proximately caused by its failure to discharge the duty 
unless the public entity establishes that it exercised reasonable diligence to discharge the duty.”  
The enactment that plaintiff claims applies is Education Code section 44807.  In pertinent part, 
that section provides: “Every teacher in the public schools shall hold pupils to a strict account for 
their conduct on the way to and from school, on the playgrounds, or during recess.”   
 
 Plaintiff misreads Hoff v. Vacaville Unified School District (1998) 19 Cal.4th 925, 939.  
That case supports defendant’s position not plaintiff’s.  It states, “Education Code section 44807 
requires only ‘teacher[s]’ to hold pupils to a strict account for their conduct; it does not purport to 
impose a mandatory duty more broadly on any public entity.”  Thus, Section 44807 will not 
support direct public entity liability under Government Code section 815.6.  The reference to 
section 815.6 must be stricken as irrelevant or improper. 
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 To the extent plaintiff may claim that the reference to section 815.6 is based on the other 
statutes and regulations cited in the complaint, defendant’s moving papers explain that none of 
those enactments impose mandatory duties on school districts.  Plaintiff’s Opposition does not 
contend to the contrary.   
 

In case plaintiff elects to amend, the court notes several statements in her Opposition 
that are erroneous. 
 
 Plaintiff apparently believes that specific pleading is not required in this case.  However, 
liability against public entities is statutory only.  (Lopez v. Southern Cal. Rapid Transit Dist. 
(1985) 40 Cal.3d 780, 795.)  Statutory liability must be pleaded specifically.  (Ibid.).  Defendant 
cited a case, Brenner, which says this, (although defendant did not cite Brenner for this 
proposition).  (See Brenner, supra, 113 Cal.App.4th at 439 (“The limited and statutory nature of 
governmental liability mandates that claims against public entities be specifically pleaded.”) 
 
 Plaintiff also equates a premises liability case with a Government Code section 835 
dangerous-condition-of-public-property case.  However, premises liability is a common law tort.  
Public entities are not liable for common law torts.  (Torres v. Department of Corrections & 
Rehabilitation (2013) 217 Cal.App.4th 844, 850.) 
They are liable only as provided by statute.  (Rodriguez v. Inglewood Unified School Dist. (1986) 
186 Cal.App.3d 707, 719-720.)  In a section 835 case, the plaintiff can be required to state 
specifically what condition of public property intensified or increased the risk of injury from third 
parties.  (See Brenner, supra, 113 Cal.App.4th at 439-440; Zelig, supra, 27 Cal.4th at 1137.)   
 

  

15.  TIME:  9:00   CASE#: MSC20-00093 
CASE NAME: HAZARABEDIAN VS. CANTOR GROUP 
HEARING ON MOTION FOR LEAVE OF COURT TO INTERVENE 
FILED BY CYPRESS INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Granted. No opposition. 

 

  

16.  TIME:  9:00   CASE#: MSC20-00183 
CASE NAME: SALAZAR VS. WALGREEN CO. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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17.  TIME:  9:00   CASE#: MSC20-00183 
CASE NAME: SALAZAR VS. WALGREEN CO., 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY JUANA SALAZAR 
* TENTATIVE RULING: * 
 
Appear. 

 

  

18.  TIME:  9:00   CASE#: MSC20-00444 
CASE NAME: AQUINO VS. FUJI 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

19.  TIME:  9:00   CASE#: MSC20-00444 
CASE NAME: AQUINO VS. FUJI 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JEAN G. FUJII, THE NAWATA FAMILY TRUST 
* TENTATIVE RULING: * 
 

Defendant’s demurrer is sustained, as to all causes of action, with leave to amend.  Any 
amended complaint shall be filed and served on or before August 20, 2020.  Counsel are 
directed to review and comply with CCP § 430.41 regarding any future demurrers.   

 
Background 

 
Plaintiff alleges she had an agreement with her mother, defendant Jean Fujii, to care for 

Fujii’s mother (plaintiff’s grandmother) for her lifetime and be compensated through permanent 
residence in the home.  However, after the mother died, plaintiff was evicted and was paid 
nothing for her ten years of service. 
 

Defendant demurred to the complaint, but failed to meet and confer, as required by CCP 
§ 430.41.  Plaintiff opposed the demurrer, but does not appear to have considered the various 
authorities cited by defendant, which should have prompted her to amend the complaint in at 
least some respects.     

 
In addition, plaintiff purports to attach a handwritten declaration to her Opposition.  

However, it is not a declaration because it is not executed under penalty of perjury.  (See CCP § 
2015.5.)  Further, declarations, other than the one required concerning the meet and confer, are 
not considered on a demurrer, which is resolved solely on the face of the pleadings and matters 
of which the court has taken judicial notice.  (Rea v. Blue Shield of California (2014) 226 
Cal.App.4th 1209, 1223.) 
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 Demurrer to Entire Complaint on Grounds of Uncertainty 
 
 Defendant demurs to the entire complaint, arguing it is so vague that she cannot frame a 
response, the claims are not clearly labeled, and defendant does not know which claims are 
directed to which defendant.   
 

The complaint names only two defendants:  Jean G. Fujii and the Nawata Family Trust 
(the “Trust”).  However, a trust is a legal relationship with respect to property, not a separate 
legal entity.  (Presta v. Tepper (2009) 179 Cal.App.4th 909, 914.)  The proper person to sue on 
behalf of a trust is its trustee (Ibid.), which again is Jean G. Fujii.  There is only one defendant in 
this case, albeit sued in two different capacities, not one. 

 
Pursuant to CRC 2.112, the caption for each cause of action in a complaint is required to 

state the legal theory and the parties against whom it is directed.  Hence, each heading here 
should state, e.g., “Cause of Action for Breach of Written Contract against defendant Fujii in her 
individual capacity” or “ . . . in her capacity as Trustee” or “in both capacities.” 

 
Because this defect appears throughout the complaint, the demurrer for uncertainty as to 

the entire complaint is sustained, with leave to amend.  (CCP § 4301.10 (f).)   
 

 Individual causes of action have individual deficiencies that require amendment, so the 
court will discuss them as well. 
 

First Cause of Action, Breach of Fiduciary Duty: 
 
The elements of a cause of action for breach of fiduciary duty are:  the existence of a 

fiduciary relationship, its breach, and damage proximately caused by that breach.  (Lamonte v. 
Sanwa Bank Cal. (1996) 45 Cal.App.4th 509, 517.)  A fiduciary relationship exists in certain 
relationships as a matter of law, such as trustee and beneficiary; and in others based upon a 
voluntary undertaking to act on behalf of and for the benefit of another.  (See Apollo Capital 
Fund LLC v. Roth Capital Partners, LLC (2007) 158 Cal.App.4th 226, 246.)   

 
Here, while the complaint labels this a cause of action for breach of fiduciary duty “under 

the . . . Trust,” it fails to allege that plaintiff is a beneficiary under the Trust or whether the basis 
for the claimed fiduciary duty is a voluntary undertaking. Consistent with that, it also fails to 
make clear whether defendant is being sued in her capacity as an individual or as trustee of the 
Trust.  Therefore, the demurrer to this cause of action is sustained.  (CCP § 430.10 (e), (f).)   
 
 Second Cause of Action, Breach of Contract:  
 
 While this cause of action is labeled “Breach of Written Contract,” the Complaint actually 
alleges “This matter arises from a promise substantiated by documents,” rather than a promise 
expressed in a document.  (See Witkin, California Procedure (5th Ed. 2008) Pleading, § 523, p. 
653.) 
 
 A demurrer may be brought on the ground that “it cannot be ascertained from the 
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pleading whether the contract is written, is oral, or is implied by conduct.”  (CCP § 430.10 (g).)   
 
 The complaint must be amended to state clearly the form of the contract here, as well as 
the other elements of a cause of action for breach of contract:  (1) the essential terms of the 
contract; (2) its date; (3) plaintiff’s performance or excuse from nonperformance; (4) the date 
and manner of breach; and (4) damages.  (See Richman v. Hartley (2014) 224 Cal.App.4th 
1182, 1186.)   
 
 Third Cause of Action, Unjust Enrichment: 
 
 This cause of action might have been sufficient to withstand a demurrer had plaintiff 
made clear whether she alleges defendant was unjustly enriched in her personal capacity, her 
representative capacity, or both, but she failed to do so.  The demurrer is sustained.  (CCP § 
430.10 (e), (f).)   
 
 Fourth Cause of Action, Emotional Distress: 
 
 This cause of action is for emotional distress, but it fails to make clear whether it is for 
intentional infliction of emotional distress or negligent infliction of emotional distress.  There are 
problems with either theory.   
 

Intentional infliction of emotional distress is recognized as its own cause of action.  The 
elements of IIED are:  (1) extreme and outrageous conduct by the defendant with the intention 
of causing, or reckless disregard of the probability of causing, emotional distress; (2) the 
plaintiff's suffering severe or extreme emotional distress; and (3) actual and proximate causation 
of the emotional distress by the defendant's outrageous conduct.  (Hughes v. Pair (2009) 46 
Cal.4th 1035, 1050.) 

 
To be outrageous, conduct must be “so extreme as to exceed all bounds of that usually 

tolerated in a civilized community.”   (Hughes, supra, 46 Cal.4th at 1050-1051.)  Similarly, for 
emotional distress to qualify as “severe,” it must be “of such substantial quality or enduring 
quality that no reasonable [person] in civilized society should be expected to endure it.”  (Id. at 
1051.) 

 
The complaint does not allege the elements of this claim, and the facts pleaded would 

not likely support it. 
 
Negligent infliction of emotional distress is in reality simply a cause of action for 

negligence, but for a case in which there is no physical impact or injury.  (See Christensen v. 
Superior Court (1991) 54 Cal.3d 868, 884; Molien v. Kaiser Foundation Hospitals (1980) 27 
Cal.3d 916, 928.) 

 
Here, plaintiff is claiming a right to recover emotional distress for a purely financial loss.  

There may be issues with that, as well.  (See Butler-Rupp v. Lourdeaux (2005) 134 Cal.App.4th 
1220, 1227-1228.)   

 
The demurrer to this cause of action is sustained.  (CCP § 430.10 (e), (f).) 
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Fifth Cause of Action, Intentional Infliction of Emotional Distress: 

 
 While the label of this cause of action at least clearly specifies the tort involved, the facts 
again are the same and therefore the defects are as stated above.   The demurrer is sustained.  
(CCP § 430.10 (e), (f).)   
 

Sixth Cause of Action, Harassment: 
 
 Plaintiff cites no authority that a cause of action for damages exists for harassment.  An 
Order against harassment can be issued for harassment as defined by CCP § 527.6, but that is 
not what plaintiff seeks, and the pleaded facts disclose no harassment as so defined.  The 
demurrer to this cause of action is sustained.  (CCP § 430.10 (e), (f).)   
 

Seventh Cause of Action, Assault and Battery: 
 
 Plaintiff pleads no facts alleging how defendant assaulted or battered plaintiffs, such as 
by striking one of them in the fact or throwing something at them, leaving only legal conclusions.  
The demurrer to these causes of action is sustained.  (CCP § 430.10 (e), (f).)   
 

Eighth Cause of Action, Embezzlement: 
 
 Embezzlement is a crime listed in the Penal Code, not a tort.  The demurer to this cause 
of action is sustained.  (CCP § 430.10 (e), (f).)   
 

Ninth Cause of Action, Fraud: 
 

Fraud must be pleaded with particularity, listing the time, place, and manner (oral or 
written) in which the misrepresentation was made. (Wilhelm v. Pray (1986) 186 Cal.App.3d 
1324, 1331; Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 74.)  The demurrer is sustained.  
(CCP § 430.10 (e), (f).)   
 

Tenth Cause of Action, Wrongful Eviction: 
 
 The elements of the common law tort of wrongful eviction are plaintiff's possession of 
premises, usually as a tenant, and defendant's forcible entry.  (See Spinks v. Equity Residential 
Briarwood Apartments (2009) 171 Cal.App.4th 1004, 1039; Upton v. Toth (1940) 36 Cal.App.2d 
679, 687; Nativi v. Deutsche Bank National Trust Co. (2014) 223 Cal. App. 4th 261, 294.)   
 
 The complaint fails to allege that plaintiff was a tenant or paid any rent.  The demurer is 
sustained.  (CCP § 430.10 (e), (f). 
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20.  TIME:  9:00   CASE#: MSN20-0544 
CASE NAME: RE CHRISTOPHER ROMERO 
HEARING ON PETITION FOR APPROVAL RE: STRUCTURED SETTLEMENT 
FILED BY J.G. WENTWORTH ORIGINATIONS, LLC 
* TENTATIVE RULING: * 
 
Appear by CourtCall with Mr. Romero. 

 

  

21.  TIME:  9:00   CASE#: MSN20-0584 
CASE NAME: IN RE MATTER OF DELANEY HOWARD 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 

 

 

 
ADD-ONS 

 

22.  TIME:  9:01   CASE#: MSC16-01348 
CASE NAME: ALFORD VS. EBMUD 
HEARING ON MOTION TO STRIKE DAMAGES 
FILED BY EAST BAY MUNICIPAL UTILITY DISTRICT 
* TENTATIVE RULING: * 
 

Cross-Defendant East Bay Municipal Utility District’s motion to strike damages from the 

cross-complaint is granted without leave to amend.  

Cross-Complainants, the Moraga Country Club Homeowners’ Association, filed a 

complaint against EBMUD related to a 2016 landslide. The HOA alleges that “[a]ll requirements 

of Government Code §910 et seq. have been satisfied and/or are not applicable, and EBMUD 

has been on notice of this claim during the pendency of this action.” (Cross-Comp. ¶13.) 

However, there are no details related to the filing of a government claim, such as the date the 

claim was submitted. Nor is there a record of such a claim being submitted to EBMUD. 

(EBMUD’s RJN.)  

Government Code “Section 905 requires the presentation of ‘all claims for money or 

damages against local public entities,’ subject to exceptions not relevant here. Claims for 

personal injury and property damage must be presented within six months after accrual; all 

other claims must be presented within a year. (§ 911.2.) ‘[N]o suit for money or damages may 

be brought against a public entity on a cause of action for which a claim is required to be 

presented … until a written claim therefor has been presented to the public entity and has been 

acted upon … or has been deemed to have been rejected … .’ (§ 945.4.)” (City of Stockton v. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   08/06/20 

 
 

- 18 - 

Superior Court (2007) 42 Cal.4th 730, 737-738. “Contract claims fall within the plain meaning of 

the requirement that ‘all claims for money or damages’ be presented to a local public entity. (§ 

905.)” (Id. at 738.)  

The Court takes judicial notice of the fact that the HOA did not submit a government 

claim to EBMUD from 2016 to the present related to a landslide. The Court can take judicial 

notice of government claim when ruling on the sufficiency of the pleadings. (See, e.g. Gong v. 

City of Rosemead (2014) 226 Cal.App.4th 363, 376 [Judicial notice of a tort claim is appropriate 

on demurrer when deciding whether the tort claim was in compliance with the statute, which 

includes whether the facts in the government claim fairly reflect the allegations in the 

complaint].) In addition, the HOA does not argue that they submitted such a claim. Thus, there is 

no dispute that the HOA did not submit a government claim here.  

Therefore, EBMUD has shown that the HOA did not file a government claim and as such 

cannot seek money or damages from EBMUD.  

In opposition, the HOA argues that EBMUD was on notice of the HOA’s claims because 

the Plaintiffs, who are homeowners affected by the landslide, filed government claims that put 

EBMUD on notice. “In numerous cases, appellate courts have held that when, as here, an 

injured party timely files a claim with a government entity and another party also injured by the 

same transaction seeks to pursue a suit against the government entity without filing a separate 

claim, the second injured party may not rely on the claim filed by the original claimant if the 

injury suffered by the second injured party was separate and distinct.” (Nguyen v. Los Angeles 

County Harbor/UCLA Medical Center (1992) 8 Cal.App.4th 729, 733-734.)  

Here, there are no facts alleged (and no suggestion that such facts could be alleged) 

that the government claims submitted by the Plaintiffs mentioned a claim by the HOA against 

EBMUD. Similarly, there are no facts alleged that show the HOA suffered the exact same injury 

as Plaintiffs. Without such facts, the HOA’s argument fails.  

Therefore, the Court finds that the HOA has not complied with the government claims 

requirements and may not seeking damages against EBMUD. The Court does not believe the 

HOA will be able to timely file a government claim at this stage and the HOA has not argued 

otherwise. Therefore, the HOA will not be given leave to amend.  

 

23.  TIME:  9:01   CASE#: MSC16-01348 
CASE NAME: ALFORD VS. EBMUD 
HEARING ON DEMURRER TO CROSS-COMPLAINT 
FILED BY EAST BAY MUNICIPAL UTILITY 
* TENTATIVE RULING: * 
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Cross-Defendant East Bay Municipal Utility District’s demurrer to the Cross-Complaint is 

sustained with leave to amend as to cause of action one and otherwise overruled. Cross-

Complainant may file and serve an amended cross-complaint by September 3, 2020.  

The Moraga Country Club Homeowners’ Association brought a cross-complaint against 

EBMUD for (1) breach of contract, (2) nuisance and (3) declaratory relief. The Cross-Complaint 

alleges that there were two landslides in 2016 on EBMUD’s property and were caused by 

EBMUD’s actions. (Cross-Comp. ¶10.)  

EBMUD has not repaired the landslides and as a result an emergency access road 

cannot be used by residents of the HOA. (Cross-Comp. ¶11.) The HOA also alleges that 

EBMUD shut off water lines servicing the homes and hydrants for the 900 block of August Drive 

and that certain depressions have formed in the paved street for the 900 block of Augusta Drive. 

(Cross-Comp. ¶12.)  

EBMUD demurs to each cause of action based on the failure to state a claim.  

Breach of Contract 

The claim for breach of contract is based on a license that EBMUD gave the Town of 

Moraga. (Cross-Comp. ¶15.) The license was entered into in 1980 so that an emergency vehicle 

access road connecting lands in the HOA area to Canyon Road could be built. (Cross-Comp. 

¶¶6, 15.) The HOA alleges that the license agreement was entered into for benefit of the HOA. 

(Cross-Comp. ¶¶7, 16.)  

Third Party Beneficiary 

EBMUD argues that the license cannot be interpreted to include the HOA as a third party 

beneficiary. 

“In order for a contract to be enforceable by a third party, the contract must be made 

expressly for the benefit of the third person. ( Civ. Code, § 1559.) … ‘ “It must appear to have 

been the intention of the parties to secure to him personally the benefit of its provisions.” ’ ” 

(Eastern Aviation Group, Inc. v. Airborne Express, Inc. (1992) 6 Cal.App.4th 1448, 1452.)  

Here, there are enough facts alleged in the Cross-Complaint that would allow for an 

interpretation that the HOA was an intended third party beneficiary. The HOA alleges that the 

purpose of the license was to allow the lands in the HOA to connect to the Canyon Road. 

(Cross-Comp. ¶7.) This allegation is consistent with the license, which states that the license is 

for “use of an emergency vehicular access road connecting the lands of the Moraga County 

Club to Canyon Road.” (EBMUD’s RJN.) Furthermore, the map attached to the license shows 

the access road connecting the HOA area to Canyon Road and thus, there is at least an 

inference that the license was agreed to in part to benefit the HOA and the homes in the HOA 

area.  
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Thus, EBMUD’s argument that the HOA cannot be a third party beneficiary of the license 

fails.  

Terms of License 

EBMUD argues that the license does not require EBMUD to construct or main the 

emergency access road. Here, the Court must decide whether the HOA’s interpretation of the 

contract is reasonable. If the HOA’s interpretation of the contract is reasonable (ie. that EBMUD 

must provide stable land for the access road) then the demurrer must be overruled. However, if 

the HOA’s interpretation of the contract is not reasonable then the demurrer must be sustained. 

(See, e.g. Rutherford Holdings, LLC v. Plaza Del Rey (2014) 223 Cal.App.4th 221, 229.)  

The HOA alleges that the license requires EBMUD to provide “[l]and in a suitable and 

stable condition and upon which the Town of Moraga could construct, reconstruct, maintain and 

use an emergency vehicular access road…” (Cross-Comp. ¶¶15, 16.) However, there is no such 

term in the license. In addition, the license says that the Licensee (Moraga) “agrees to assume 

all risk of damage to the road….” (EBMUD’s RJN.) This language suggests that EBMUD did not 

agree to provide land in a suitable and stable condition. The Cross-Complaint does not currently 

allege facts that would support the HOA’s position that EBMUD was required to provide stable 

land for the access road. However, there may be additional facts or theories that the HOA could 

allege to support its position on the license.  

Therefore, on this ground, the demurrer is sustained with leave to amend. When 

amending the cross-complaint, the HOA shall attach a copy of the written license agreement to 

the extent they intend to use that written agreement to support their breach of contract claim.  

EBMUD also argues that the license gives it the right to cancel the license for any 

reason after giving 30 days’ notice and thus, the license lacks mutuality. However, a contract 

that can only be canceled after giving notice does not fail for lack of mutuality. (See, e.g. 

Brawley v. Crosby Research Foundation, Inc. (1946) 73 Cal.App.2d 103; Phalanx Air Freight, 

Inc. v. National Skyway Freight Corp. (1951) 104 Cal.App.2d 771, 773.) Therefore, EBMUD’s 

argument on mutuality fails.  

Nuisance 

The nuisance claim is based on the lack of stability in the area that would allow the 

construction of a new emergency access road. (Cross-Comp. ¶¶21-25.) But, the nuisance claim 

is also based on the water lines and the depression in the street. (Cross-Comp. ¶25.)  

EBMUD argues that the HOA’s claim for street depressions is time-barred by the three 

year statute of limitations. However, the Cross-Complaint does not allege that the street 

depressions occurred in 2016 when the landslides occurred. Although it is possible that the 

street depressions occurred in 2016, it is also possible that the street depressions occurred 
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later. Therefore, the Court cannot conclude that the street depressions claim was filed after the 

statute of limitations ran.  

As the HOA points out, EBMUD can only demur to the entire public nuisance claim and 

thus, if their arguments as to a portion of that claim fails then the entire claim must be overruled. 

That is the situation here. Therefore, the demurrer to the nuisance claim is overruled.  

Declaratory Relief 

The declaratory relief claim is similar to the breach of contract claim and alleges that 

EBMUD is obligated to restore the land so that the an emergency road can be re-built. (Cross-

Comp. ¶34.) The declaratory relief claim also seeks a determination that EBMUD is required to 

restore the water lines and repair the depressions in the street. (Cross-Comp. ¶34.)  

The demur assumes that the declaratory relief claim fails because it is based on the 

facts of the other two claims. However, demurs to declaratory relief are different.  “ ‘[T]o be 

entitled to declaratory relief, a party need not establish that it is also entitled to a favorable 

judgment. … “A complaint for declaratory relief is legally sufficient if it sets forth facts showing 

the existence of an actual controversy relating to the legal rights and duties of the parties under 

a written instrument or with respect to property and requests that the rights and duties of the 

parties be adjudged by the court.” ’ ” (Market Lofts Community Assn. v. 9th Street Market Lofts, 

LLC (2014) 222 Cal.App.4th 924, 931.) 

Here, EBMUD has made no argument that the declaratory relief claim fails to allege an 

actual controversy and therefore, the demurrer to this claim is overruled.  

Judicial Notice 

EBMUD asks the Court to take judicial notice of the license agreement. The Court grants 

this request. (Evid. Code §452 (h); see also, Scott v. JPMorgan Chase Bank, N.A. (2013) 214 

Cal.App.4th 743, 754.) Here, the Cross-Complaint does not attach a copy of the license, but 

refers to an agreement between EBMUD and the Town of Moraga in 1980. (Cross-Comp. ¶6.) 

While the HOA objects to the request for judicial notice, they do not argue that the document is 

inaccurate or incomplete.  

Given the Court’s ruling on the third party beneficiary issue, the HOA’s request for 

judicial notice of portions of the deposition transcript of Matt Elawady is denied.   

 

24.  TIME:  9:00   CASE#: MSC17-01023 
CASE NAME: BLACKWOOD VS. JOHN MUIR 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 
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25.  TIME:  9:00   CASE#: MS19-0723 
CASE NAME: HSBC BANK USA VS. SMITH 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY HSBC BANK USA, N.A. 
* TENTATIVE RULING: * 
 
Appear by CourtCall. 

 

 


